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STATEMENT OF THE QUESTION PRESENTED 


The question presented is whether a defendant charged with 


interstate transportation of a fraudulent check and fraud by wire 

is deprived of his right to a fair trial and to subpoena necessary 
witnesses for his defense, when forced to trial on less than twenty- 
four hours’ notice of the trial date over his request for a continuance, 
to accommodate the prosecutor, who had called numerous witnesses 


from out-of-town. 


JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS ON APPEAL 

SUMMARY OF ARGUMENT 


ARGUMENT 


I. Defendant was prevented from presenting any defense by denial 
of his request for a short continuance to call witnesses, and 
therefore he was deprived of a fair trial under the Constitution, 
and this was for the convenience of the prosecution. The right 
to subpoena witnesses is specified in Amendment 6 as an essen- 
tial right in criminal proceedings. The refusal of the Court to 
grant a short continuance frustrated this right, and rendered the 
whole proceeding unconstitutional . ‘| eee 


. Defendant's waiver of trial by jury was given under duress, 
under the stress of surprise and the denial of his right to call 
witnesses, and therefore it was error to accept it 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under the Act of Octo- 
ber 31, 1951, c. 655, Sec. 48, 50(a), 65 Stat. 726, 727, 28 U.S.C. 1291, 


1294(1). 


Appeal is taken from a final judgment of the United States Dis- 


trict Court for the District of Columbia entered December 21, 1962 
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(JA 6) upon a plea of "Not Guilty" (JA 3) to an indictment charging the 
defendant-appellant with fraud by wire and interstate transportation of 

a forged check (JA 2), 18 U.S.C. 1343, 2314 (Br. 3) and a judgment and 
finding of "guilty" by the Court without a jury (JA 6), and sentence of 
imprisonment for sixteen months to four years, trial by the Court on 
December 6, 1962, following denial by the Court of defendant-appellant's 
oral motion pro se for a short continuance to obtain witnesses (JA 5). 
Notice of Appeal was filed December 26, 1962. 


STATEMENT OF THE CASE 


This appeal is brought by Appellant Matthew Leshen, defendant in 
the Court below, for review of a final judgment of the United States Dis- 
trict Court for the District of Columbia, entered December 21, 1962, 
finding the defendant guilty of fraud by wire and interstate transporta- 
tion of a forged check in the amount of $4,800.00, and imposing sentence 


of sixteen months to four years imprisonment. (JA 6) 


Indictment in Criminal No. 267-62 was returned in the Court 
below on March 26, 1962, for alleged violation of 18 U.S.C. 1343, 2314 
in three counts, and appellant, a resident of New Jersey, was arraigned 
June 1, 1962, pleading "Not Guilty.” (JA 3) Following summer recess 
and withdrawal of original counsel, James K. Hughes, Esq., entered his 
appearance for the defendant and requested a two-month continuance on 
October 1, 1962, the trial date to be set later, to permit investigation of 
the involved facts of the case. Appellant was not notified of the Decem- 
ber 5th trial date until the afternoon of December 5, when he immedi- 


ately returned to the District of Columbia, and pro se requested a short 


continuance to call defense witnesses, which was denied by the Court 
(JA 5). 


Under the pressure of the surprise situation and on the request 
of counsel, appellant signed a waiver of trial by jury, which it is sub- 
mitted was induced by the stress of the moment, without full consent. 
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(JA6) Trial proceeded before the Honorable Alexander Holtzoff, the 


prosecution offering only certain of the witnesses called and omitting 
others, and no case was presented for the defense in the absence of 


witnesses. The judgment of guilty and sentence ensued, December 21, 
1962 (JA 6), and notice of appeal was filed December 26, 1962 (JA 7). 


CONSTITUTIONAL PROVISIONS, STATUTES AND 
RULES INVOLVED 


Constitution of the United States, Amendment 5: 


No person shall... be deprived of life, liberty, 
or property, without due process of law; 


Amendment 6 


In all criminal prosecutions, the accused shall en- 
joy the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of the 
nature and cause of the accusation; to be confronted with 
the witnesses against him; to have compulsory process 
for obtaining witnesses in his favor, and to have the 
assistance of Counsel for his defense. 


18 U.S.C. 1343 Fraud by wire, radio, or television, 


18 U.S.C. 2314 ... Whoever, with unlawful or fraudulent intent, 
transports in interstate or foreign commerce any falsely 
made, forged, altered, or counterfeited securities, know- 
ing the same to have been falsely made, forged, altered, 
or counterfeited; ... 


18 U.S.C. Rule 23 , 


(a) Trial by Jury. Cases required to be tried by jury 
shall be so tried unless the defendant waives a jury trial 
in writing with the approval of the court and the consent 
of the government. 
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STATEMENT OF POINTS ON APPEAL 


As grounds for appeal, appellant respectfully states that the 


Honorable District Court erred: 


1. In forcing appellant to trial, over protest, without opportunity 


for proper preparation and to subpoena necessary witnesses. 


2. In allowing entry of waiver of trial by jury, under duress. 


SUMMARY OF ARGUMENT 
I. 


Defendant was prevented from presenting any defense by denial 
of a short continuance to call witnesses, and therefore he was deprived 
of a fair trial under the Constitution, and this was for the convenience 
of the prosecution. The right to subpoena defense witnesses is specified 
in Amendment 6 as an essential right in criminal proceedings. The 
refusal of the Court to grant a short continuance frustrated this right, 


and rendered the whole proceeding unconstitutional. 


Il. 


Defendant's waiver of trial by jury was given under duress, under 
the stress of surprise and the denial of his right to call witnesses, and 


therefore it was error to accept it. 
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ARGUMENT 


I. 


Defendant was prevented from presenting any defense by 
denial of his request for a short continuance to call 
witnesses, and therefore he was deprived of a fair trial 
under the Constitution, and this was for the convenience 
of the prosecution. The right to subpoena witnesses is 
specified in Amendment 6 as an essential right in 
criminal proceedings. The refusal of the Court to grant 
a short continuance frustrated this right, and rendered 
the whole proceeding unconstitutional. 


Transcript of the proceedings preliminary to the trial from which 


appeal is taken reveal defendant was without notice of the date of trial 


until the evening of the trial date, when he hurriedly returned to the 


District of Columbia from northern New Jersey, and appeared, totally 
unprepared for trial. Speaking on his own behalf, he explained these 
asking for a short continuance for the pur- 
This was denied 

On this, the Court 


circumstances to the Court, 
pose of calling witnesses necessary to the defense. 


because of inconvenience to the prosecution, (JA 5) 
ruled: 


"THE COURT: No, the Government has witnesses 
from out of town, some of them as far away as 


Cincinnati. The case will have to go on.” 
While reference was made to the lapse of several months from the date 


of the indictment, the fact that the several continuances were made for 


the convenience of counsel, some of whom had withdrawn from the 


ot indicated, nor does the record show any inquiry of coun- 


case, was n 
me, In any event, 


sel or defendant to explain the lack of notice at this ti 


what appears to be a lapse on the part of counsel] could not pe construed 


as a waiver or loss of the right by the defendant. Amendment 6 of the 


Constitution of the United States specifies: the right 


" ., to have compulsory process for obtaining witnesses 
in his favor, and to have the assistance of Counsel for 


his defense." 


6 


It is submitted that what appears to be an oversight of counsel may not 


be imputed to the defendant without violation of this right. 


The right to a fair trial as defined in Powell v. Alabama, 287 U.S. 
45, 77 L.ed. 158, 53 S.Ct. 55 (1932) is clearly in point: 


"However guilty defendants, upon due inquiry might 
prove to have been, they were, until convicted, presumed 
to be innocent. It was the duty of the court having their 
cases in charge to see that they were denied no necessary 
incident of a fair trial.” [emphasis added] 


The same case further holds: 


"It never has been doubted by this court, or any other 
court so far as we know, that notice and hearing are pre- 
liminary steps essential to the passing of an enforceable 
judgment, and that they, together with a legally competent 
tribunal having jurisdiction of the case, constitute basic 
elements of the constitutional requirement of due process 
of law. ..." 


Citing Holden v. Hardy, 169 U.S. 366, 389, 42 L.ed. 780, 790, 18 S.Ct. 383, 
Mr. Justice Sutherland continues: 


"|, the necessity of due notice and an opportunity of being 
heard is described as among the ‘immutable principles of 
justice which inhere in the very idea of free government 
which no member of the Union may disregard." 
Further citing Mr. Justice Field in Galpin v, Page, 18 Wall. 350, 368, 
369, 21 L.ed. 959, 963, 964, on due notice and the opportunity to be heard: 
"Judgment without such citation and opportunity wants all 
the attributes of a judicial determination; it is judicial 
usurpation and oppression, and never can be upheld where 
justice is justly administered." 
We do not presume to dilute this strong language of the Supreme Court, 
but point out that the subpoena power is an essential and enumerated 
element of the right to a fair trial and to due process of law. Therefore, 
appellant was denied a fair trial by the ruling of the Court on his request 


for a continuance. 
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Appellant further points out the elements of similarity between 
the case here under consideration and Naples v. United States, U.S. 
App. D.C. No. 16436, decided May 8, 1962 in this Court, _F.2d__, 
U.S. App. D.C. __. This conviction by the same trial judge, 


sitting as in the present case, without a jury, and particularly illus- 


trates the pressure put upon counsel to concede to the views of the 
Court: 
"The Court: I never want to designate any counsel who is 
reluctant to pursue a course suggested by the Court and 
I fee] that I should appoint someone else under those. 
circumstances." 
The inferences of the preliminary discussion show a parallel disregard 
of the rights of the defendant. 


Tl. 


Defendant's waiver of trial by jury was given under 

duress, under the stress of surprise and the denial of 

his right to call witnesses, and therefore it was error 

to accept it. 

The import of the waiver of the jury trial, pressed upon the 
defendant immediately upon denial of his right to call defense witnesses, 
and urged upon him for the convenience of counsel and the prosecution, 
cannot be evaluated apart from the surprise and unprepared state in 
which appellant was peing forced to trial. The questions of the Court 
and advice as to defendant's rights to trial by jury might have had mean- 
ing if posed prior to the denial of the opportunity to cali witnesses. 
Following that denial, it was a meaningless rote, for it could hardly 
have aided the defense to have the jury hear the case of the prosecution, 
knowing that the whole facts of the case would not in any’ event be 
presented due to the absence of defense witnesses. It is noted that the 
Court did not ask the defendant if waiver of trial by jury was entered 
freely. (JA 6) 
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Much stress was placed upon defendant's failure to appear on 
December 5th, the original trial date, but this was explained, and in 
any circumstances, could not properly be presumed to amount to for- 
feiture of basic constitutional rights. The waiver signed without oppor- 


tunity to give it careful thought, and under the pressures indicated, was 


not the "voluntary knowing relinquishment of a right" defined by the 
Supreme Court in Green v. United States (D.C. App. 1957), 78 S.Ct. 221, 
355 U. S. 184, 2 L.ed. 2d 199, 61 A.L.R. 2d 1119; Kepner v. United 
States, 195U.S.100;-S.Ct.__—, and cited cases. Quoting Mr. 
Justice Holmes in the Kepner case: 
"Moreover, it cannot be imagined that the law would deny 

a prisoner the correction of a fatal error, unless he 

should waive other rights so important as to be saved by 

an express clause in the Constitution of the United States." 
It is, therefore, submitted, that appellant's waiver of trial by jury was 
not freely given, and that he was deprived of a fair trial. 


CONCLUSION 


Appellant respectfully submits that the procedures followed in 
the District Court have deprived him of two basic constitutional rights, 
the right to call witnesses necessary to the defense, and the right of 
trial by jury, guaranteed under the Fifth and Sixth Amendments, and 
that he should therefore be granted reversal of the finding of guilty and 


conviction, or be granted a new trial. 


DIANA K. POWELL 


1500 Massachusetts Ave., N. W. 
Washington 5, D. C. 


Attorney for Appellant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA) 
: Criminal No. 267-62 
MATTHEW LESHEN, Defendant ) | 


RELEVANT DOCKET ENTRIES 


Presentment and Indictment filed (3 Counts) 


ARRAIGNED, Plea NOT GUILTY entered; APPEARANCE of 
Allen M. Mesirow and Charles H. Bergazin entered and 
filed, Attorney Allen M. Mesirow present. HOLTZOFF, J. 
(Cert. filed.) 


MOTION to withdraw as counsel for defendant, filed. 


MOTION OF DEFENSE COUNSEL for leave to withdraw as 
defense counsel for the defendant heard and DENIED. 
Hart, J. 


Appearance of Charles H. Bergazin and Allen M. Mesirow 
withdrawn with approval of Court, filed. 
Appearance of James K. Hughes entered, filed McGuire, C.J. 


Waiver of Trial by Jury, filed. 
TRIAL BY COURT BEGUN: TRIAL BY COURT CONCLUDED: 
FINDING BY THE COURT: GUILTY as charged; Holtzoff, J. 


SENTENCED to imprisonment for a period of SIXTEEN (16) 
MONTHS TO FOUR (4) YEARS on Counts 1, 2 and 3; said 
sentence by the counts to RUN CONCURRENTLY. 


NOTICE OF APPEAL, filed. 


[Filed Mar. 26, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 


Grand Jury impanelled on December 21, 1961. Sworn in on January 2, 
1962. 
United States of America 


v. Criminal No. 267-62 
Matthew Leshen Grand Jury No. Original 


violation 18 U.S.C. 1343 
(fraud by wire) 
18 U.S.C. 2314 
(interstate transportation of 
forged check) 


The Grand Jury charges: 

1. Prior to September 29, 1961 and continuing to on or about 
October 3, 1961, Matthew Leshen devised and intended to devise a 
scheme and artifice to defraud Clyde A. Bowles, and to obtain money 
and property from Clyde A. Bowles by means of the following false and 
fraudulent pretenses, representations and promises, well knowing at 
the time that the pretenses, representations and promises would be false 
when made, that a cashier check dated September 25, 1961, on the 
National Corn Exchange Bank, Louisville, Kentucky, was a good and 
valid check; that said bank was in existence in the State of Kentucky on 
September 25, 1961. A copy of this cashier check is set forth in the 
Third count of this indictment and is incorporated herein by reference. 

2. On or about September 29, 1961, within the District of Colum- 
bia, the defendant Matthew Leshen caused to be transmitted by means 
of a wire communication, that is, by means of a Western Union telegram 
petween the District of Columbia and the State of Ohio, writings, signs, 


signals, pictures, and sounds, for the purpose of executing the foresaid 


scheme and artifice. 
Second Count: 
1. The Grand Jury realleges all the allegations of the first count 
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of this indictment except those contained in the last paragraph thereof. 

2. On or about October 3, 1961, within the District of Columbia 
the defendant Matthew Leshen caused to be transmitted by means of a 
wire communication, that is by means of a Western Union telegram 
between the District of Columbia and the State of Kentucky writings, 
signs, signals, pictures and sounds for the purpose of executing the 
aforesaid scheme and artifice. 
Third Count: | 

On or about September 29, 1961, within the District of Columbia, 
Matthew Leshen with unlawful and fraudulent intent, did transport and 
cause to be transported in interstate commerce from the District of 
Columbia to the State of Kentucky a certain falsely made and forged 
security, that is a bank check knowing the same to be falsely made or 
forged. Following is a photostatic copy of said check. 


Check 1266 
(see original record for check) 


/s/ David C. Acheson 
Attorney for the United States 
in and for the District of Columbia 


A True Bill: 
/s/ Edward R. Gray, 


Foreman 


TRANSCRIPT OF PROCEEDINGS ON ARRAIGNMENT 
June 1, 1962 
Arraignment before Judge Alexander Holtzoff. 
Joseph A. Lowther, Esq., on behalf of the Government. 
Allen Mesirow, Esq., on behalf of the Defendant. | 


THE CLERK: Matthew Leshen, in Criminal Case No. 267-62 in 


which you are charged with fraud by wire and interstate transportation 


of forged check, how do you wish to plead? 
DEFENDANT LESHEN: Not guilty. 
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CLERK: Pleads Not Guilty, Your Honor. 
THE COURT: The case will be set for trial June 25th. 


* * * * * 


[Filed Aug. 15, 1962] 


MOTION TO WITHDRAW AS COUNSEL FOR DEFENDANT 

Come now Allen M. Mesirow and Charles H. Bergazin, attorneys 
for defendant, and move this Court to allow them to withdraw as coun- 
sel for the defendant and as grounds therefor state as follows: 

1. Defendant has neglected to cooperate with his counsel in 


preparing a defense. 


CHARLES H. BERGAZIN 
ALLEN M. MESIROW 
Attorneys for Defendant 
910 - 17th Street, N. W. 
Washington 6, D. C. 


By: /s/ Allen M. Mesirow 


[Filed Dec. 6, 1962] 


WAIVER OF TRIAL BY JURY 
With the consent of the United States Attorney and the approval 
of the Court, the defendant waives his right to trial by jury. 


/s/ Matthew Leshen 
Defendant 


/s/ James K. Hughes 
Attorney for Defendant 


I Consent 


/s/ David C, Acheson 
United States Attorney 


APPROVED: 
/s/ Alexander Holtzoff 
Judge 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDI NGS 


December 6, 1962 
The above cause came on for trial before the Honorable Judge 
Alexander Holtzoff, Judge, United States District Court for the District 
of Columbia. 
Appearances: 
On behalf of the Government, David C, Acheson, Esq., 
United States Attorney 
On behalf of the defendant, James K. Hughes, Esq., 
Washington, D. C. 
PROCEEDINGS 


* * * * * 


MR. HUGHES: If your Honor please, the defendant has a state- 


ment that he wants to make to your Honor. 
THE COURT: He wants to do what? 
MR. HUGHES: The defendant wants to make a statement to Your 


Honor. 

THE COURT: It is not customary to hear defendants who are 
represented by counsel. However, I have no objection. Let him come 
forward. 

DEFENDANT LESHEN: Your Honor, I didn't know that I had to 
appear in Court yesterday. I wasn't notified. Last night, when I got 
through working, I was told. Immediately I came down here to Wash- 
ington last night to appear in Court this morning. 

I did not know that the District Attorney wanted to have the case 
ready. I did not know, you understand, Your Honor and I was wonder- 
ing if it were possible, I have witnesses, could you have this thing 
adjourned, say, for a couple of days so I could bring any witnesses 
down? 

THE COURT: No; the Government has witnesses from out of 
town, some of them as far away as Cincinnati. The case will have to 
goon. After all, you have had plenty of opportunity to confer with your 
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counsel and arrange for your witnesses. This indictment was returned 
on March 26, 1962, and the case has been continued several times. 
No, the trial will have to go on today. 
DEFENDANT LESHEN: Thank you, sir. 
* * * * * 

THE COURT: Are you ready to proceed? I believe you stated 
something yesterday about waiving a jury. Do you want to waive a jury 
or do you want a jury? You can have either way. 

MR. HUGHES: That is my wish. I have to confer with him, 
though. (brief pause). 

MR. HUGHES: Waive. 

THE COURT: Matthew Leshen, will you come forward please. 
Your counsel has presented to the Court a waiver of trial by jury 
signed by you. Is the signature Matthew Leshen on that document your 
signature? 

DEFENDANT LESHEN: Yes, sir. 

THE COURT: You understand, do you not, that you are entitled 
to be tried by a jury? 

DEFENDANT LESHEN: Yes, sir. 

THE COURT: And is it your desire to waive that right and to be 
tried by the Court without a jury. 

DEFENDANT LESHEN: Yes, sir. 

THE COURT: The Court will accept the waiver. I think we have 
had the rule on witnesses. Mr. Acheson, you may proceed. The Court 
would be very glad to have an opening statement. 


* * * * 


[Entered Dec. 21, 1962] 


JUDGMENT AND COMMITMENT 
On this 21st day of December, 1962, came the attorney for the 
government and the defendant appeared in person and his attorney, 


James K. Hughes, Esquire. 
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It is adjudged that the defendant has been convicted upon his plea 
of not guilty and a finding of guilty of the offenses of Interstate Trans- 
portation of Forged Check and Fraud by wire as charged, and the court 
having asked the defendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as charged, and 
convicted. | 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of sixteen (16) months to four (4) years on 
each of counts one, two, and three, said sentences by the counts to run 
concurrently. 


* * * * 


/s/ Alexander Holtzoff : 
United States District Judge 


———_—_—————————————— 


[Filed Dec. 26, 1962] 
NOTICE OF APPEAL 


Name and Address of Appellant: Matthew Leshen 


Name and address of appellant's attorney: James K. Hughes 
412 - 5th St. N.W. 


Offense: Using telegraph to defraud. 
Concise statement of judgment and order giving date and'‘any sentence: 
12/21/62 6-22 months finding of guilty | 
Bail bond $7500 J. Holtzoff 
Name of institution where now confined if not on bail: 
D. C. Jail 


/s/ Matthew Leshen, Appellant 


/s/ James K. Hughes 
Attorney for Appellant 


———— 
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No. 17,556 Nathan , 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


MATTHEW LESHEN, 
Appellant, 


v. 


UNITED STATES OF AMERICA, 
Appellee. 


PETITION FOR REHEARING EN BANC 


Appellant Matthew Leshen by counsel hereby petitions this Court 
for a rehearing before the Court en banc of a judgment of Guilty 
rendered by the United States District Court December 21, 1962, and 
affirmed on appeal, April 17, 1963, and in support hereof respectfully 
shows to the Court: 


1. Appellant has a right to considered review of denial of his 
right to adequate notice to afford preparation for trial, which was 
denied him in the District Court. 
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2. Argument of Appellee revealed a further ground for reversal, 
in that the District Court lacked jurisdiction of the alleged crime, 
since by their own statement, no part of the transactions which were 
the basis of the charges against appellant took place in the District of 


Columbia. 


WHEREFORE, Appellant respectfully submits that he is entitled 
to review of the question of the jurisdiction of the Court as well as the 
question presented that he was deprived of his constitutional right to a 


fair trial. 


Respectfully submitted, 


DIANA K. POWELL 


1500 Massachusetts Ave., N.W. 
Washington 5, D. C. © 


Attorney for Appellant » 


CERTIFICATE 


Diana K. Powell, attorney for Appellant and a member in good 
standing of the bar of this Court, does hereby certify that this Petition 
for Rehearing en banc is presented in good faith and not for the purposes 
of delay and respectfully requests oral argument on this penuen if the 
Court will grant the same. 


DIANA K. POWELL 
Attorney for Appellant 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing Petition for Rehearing 
en banc have been served by personally delivering a copy thereof at the 
office of David C. Acheson, Esq., United States Attorney; United States 
Court House, Washington, D. C., this 2nd day of May, 1963. 


DIANA K. POWELL | 
Attorney for Appellant 


BRIEF FOR APPELLEE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17556 


MatrHew LESHEN, APPELLANT 
uv. 


Unitep StaTes oF AMERICA, APPELLEB 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


DAVID C. ACHESON, 
| United States Attorney. 
FRANK Q. NEBEKER, 
WILLIAM C. PRYOR, 
Assistant United States Attorneys. 


United States Court of Appes 


for the District of Cols 


FILED APR1 1963 


Nathan Of ceebaeus 


CLERK 


No. 17556 
QUESTION PRESENTED 


In a case where appellant was on bond for more than six 
months, was there an abuse of discretion in denial of a request 
for continuance made on the day of trial? 

qt) 


INDEX 


Argument: 
The Trial Court Properly Denied The Request For Continuance. 
Conclusion 
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nited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17556 


MartrHew LESHEN, APPELLANT 
Vv. 
Unirep STATES oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE FACTS 


A three-count indictment alleging fraud by wire (18 U.S.C. 
1343) and interstate transportation of a forged check (18 USC. 
2314) was returned against appellant on March 26, 1962 (J.A. 
2, 3.). Appellant waived his right to a trial by jury in open 
court (J.A. 4) and subsequently was found guilty. By judg- 
ment and commitment entered December 21, 1962 he was 
sentenced to serve a term of sixteen months to four years on 
each count, the sentences to run concurrently (J.A. 6-7). This 
appeal followed. 

On June 1, 1962 appellant was arraigned, entered a plea of 
not guilty, and was admitted to bond in the amount of five 
thousand dollars (J.A. 3, 4). About ten weeks later, on Au- 
gust 15, 1962, trial? having been delayed by motion for a bill 
of particulars, appellant’s retained counsel sought unsuccess- 
fully to withdraw from the case stating as grounds that, “De- 


2 ‘The original trial date was June 25, 1962 (J.A. 4). 
(1) 
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fendant has neglected to cooperate with his counsel in preparing 
a defense.” (J.A. 4). However, on October 1, 1962 counsel 
were allowed to withdraw. At the request of appellant’s new 
counsel, the trial date was continued until November 13, 1962. 
Subsequently, the matter was scheduled for December 5, 1962. 
Appellant did not appear on the latter date and a bond for- 
feiture was declared and a bench warrant issued. He was pro- 
duced in court on December 6, 1962. At that time a further 
request for continuance was denied (J.A. 5) whereupon the 
accused represented by counsel and with approval of the Court, 
elected to waive the jury (J.A. 4). At the conclusion of the 
evidence, appellant supplying no defense, the Court found him 
guilty as charged (J.A.7). 


STATUTES AND RULE INVOLVED 


Title 18, United States Code, Section 1343 provides: 


Whoever, having devised or intending to devise any 
scheme or artifice to defraud. or for obtaining money or 
property by means of false or fraudulent pretenses, rep- 
resentations, or promises, transmits or causes to be trans- 
mitted by means of wire, radio, or television communica- 
tion in interstate or foreign commerce, any writings. 
signs, signals, pictures, or sounds for the purpose of 
executing such scheme or artifice, shall be fined not more 
than $1,000 or imprisoned not more than five years, or 
both. 


Title 18, United States Code, Section 2314 provides: 


Whoever transports in interstate or foreign commerce 
any foods, wares, merchandise, securities or money, of 
the value of $5,000 or more, knowing the same to have 
been stolen, converted or taken by fraud; or 

Whoever, having devised or intending to devise any 
scheme or artifice to defraud, or for obtaining money or 
property by means of false or fradulent pretenses, rep- 
representations, or promises, transports or causes to be 
transported, or induces any person to travel in, or to 
be transported in interstate commerce in the execution 
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or concealment of a scheme or artifice to defraud that 
person of money or property having a value of $5,000 or 
more; or 

Whoever, with unlawful or fraudulent intent, trans- 
ports in interstate or foreign commerce any falsely made, 
forged, altered, or counterfeited securities knowing the 
same to have been falsely made, forged, altered, or coun- 
terfeited; or 

Whoever, with unlawful or fraudulent intent, trans- 
ports in interstate or foreign commerce, any tool, im- 
plement, or thing used or fitted to be used in falsely 
making, forging, altering, or counterfeiting any security, 
or any part thereof— 

Shall be fined not more than $10,000 or imprisoned not 
more than ten years, or both. 

This section shall not apply to any falsely made, 
forged, altered, counterfeited or spurious representation 
of an obligation or other security of the United States, 
or of an obligation, bond, certificate, security, treasury 
note, bills, promise to pay or bank note issued by any 
foreign government or by a bank or corporation of any 
foreign country. 


Rule 23(a), Federal Rules of Criminal Procedure provides: 


(a) Trial by Jury. Cases required to be tried by jury 
shall be so tried unless the defendant waives a jury trial 
in writing with the approval of the court and the consent 
of the government. 


SUMMARY OF ARGUMENT 


A motion for continuance is directed to the discretion of the 
Court. In this case the facts of record did not support appel- 
lant’s request and the Court properly denied it. 


ARGUMENT 


The trial court properly denied the request for continuance 


Appellant contends the court abused its discretion in deny- 
ing his belated request for further continuance. The argument 
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necessarily overlooks the plain facts of record. More than six 
months elapsed between arraignment and the day of trial (J.A. 
3,4). Appellant’s failure to cooperate with counsel of his own 
choosing (J.A. 4) is strong indication that he was disinclined to 
use the time wisely. On previous trial dates, there is no record 
of subpoenas being issued for witnesses on behalf of the de- 
fense. However, on December 6, 1962 (date of proceedings 
below), after issuance of the bench warrant, appellant per- 
sonally sought a further delay in order to produce certain wit- 
nesses. Counsel who had been retained over two months before 
trial showed no awareness of such facts and made no representa- 
tions on the point (J.A. 5,6). Certainly there was no showing 
as required by this Court in Neufield v. United States, 73 U.S. 
App. D.C. 174, 118, F. 2d 375 (1941), as to identity of witnesses 
to be called, the nature of their testimony, the likelihood that 
they can be produced, and a representation that due diligence 
had already been exercised. Indeed there was simply a naked 
request for more time. 

It has long been settled that, “The granting or refusal of a 
continuance is a matter of discretion of the judge who hears the 
application, and is not subject to review absent a clear 
abuse * * *” Gilmore v. United States, 106 U.S. App. D.C. 
344, 348, 273 F. 2d 79, 83 (1959); Payton v. United States, 96 
US. App. D.C. 1, 222 F. 2d 794 (1955); Neufield v. United 
States, supra; Tomlinson v. United States, 68 U.S. App. D.C. 
106, 93 F. 2d 652 (1937). In the case at bar the conclusion is 
compelling: The trial court properly denied the request for 
continuance. See also Byrd v. United States, No. 16,608 
(1962), unreported order summarily affirming judgment of 
District Court dated May 11, 1962. 

It is weakly urged that the waiver of trial by jury was invol- 
untarily given. This speculative claim likewise gains no sup- 
port from the record. On the contrary, appellant discussed this 
matter with his attorney, was further advised of his rights by 
the Court, and thereafter executed in open court a waiver of the 
jury in accordance with Rule 23, Federal Rules of Criminal 
Procedure (J.A. 4-6). In our view this argument is without 
merit. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 
Davi C. AcHESON, 
United States Attorney. 
Frank Q. NEBEKER, 
Wim C. Pryor, 
Assistant United States Attorneys. 
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COUNTERSTATEMENT OF THE FACTS 


A three-count indictment alleging fraud by wire (18 U.S.C. 
1343) and interstate transportation of a forged check (18 U.S.C. 
2314) was returned against appellant on March 26, 1962 (J.A. 
2, 3.). Appellant waived his right to a trial by jury in open 
court (J.A. 4) and subsequently was found guilty. By judg- 
ment and commitment entered December 21, 1962 he was 
sentenced to serve a term of sixteen months to four years on 
each count, the sentences to run concurrently (J.A.6-7). This 
appeal followed. 

On June 1, 1962 appellant was arraigned, entered a plea of 
not guilty, and was admitted to bond in the amount of five 
thousand dollars (J.A. 3, 4). About ten weeks later, on Au- 
gust 15, 1962, trial* having been delayed by motion for a bill 
of particulars, appellant’s retained counsel sought unsuccess- 
fully to withdraw from the case stating as grounds that, “De- 
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fendant has neglected to cooperate with his counsel in preparing 
a defense.” (J.A. 4). However, on October 1, 1962 counsel 
were allowed to withdraw. At the request of appellant’s new 
counsel, the trial date was continued until November 13, 1962. 
Subsequently, the matter was scheduled for December 5, 1962. 
Appellant did not appear on the latter date and a bond for- 
feiture was declared and a bench warrant issued. He was pro- 
duced in court on December 6, 1962. At that time a further 
request for continuance was denied (J.A. 5) whereupon the 
accused represented by counsel and with approval of the Court, 
elected to waive the jury (J.A. 4). At the conclusion of the 
evidence, appellant supplying no defense, the Court found him 
guilty as charged (J.A.7). 


STATUTES AND RULE INVOLVED 


Title 18, United States Code, Section 1343 provides: 


Whoever, having devised or intending to devise any 
scheme or artifice to defraud, or for obtaining money or 
property by means of false or fraudulent pretenses, rep- 
resentations, or promises, transmits or causes to be trans- 


mitted by means of wire, radio, or television communica- 
tion in interstate or foreign commerce, any writings. 
signs, signals, pictures, or sounds for the purpose of 
executing such scheme or artifice, shall be fined not more 
than $1,000 or imprisoned not more than five years, or 
both. 


Title 18, United States Code, Section 2314 provides: 


Whoever transports in interstate or foreign commerce 
any foods, wares, merchandise, securities or money, of 
the value of $5,000 or more, knowing the same to have 
been stolen, converted or taken by fraud; or 

Whoever, having devised or intending to devise any 
scheme or artifice to defraud, or for obtaining money or 
property by means of false or fradulent pretenses, rep- 
representations, or promises, transports or causes to be 
transported, or induces any person to travel in, or to 
be transported in interstate commerce in the execution 
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or concealment of a scheme or artifice to defraud that 
person of money or property having a value of $5,000 or 
more; or 

Whoever, with unlawful or fraudulent intent, trans- 
ports in interstate or foreign commerce any falsely made, 
forged, altered, or counterfeited securities knowing the 
same to have been falsely made, forged, altered, or coun- 
terfeited; or 

Whoever, with unlawful or fraudulent intent, trans- 
ports in interstate or foreign commerce, any tool, im- 
plement, or thing used or fitted to be used in falsely 
making, forging, altering, or counterfeiting any security, 
or any part thereof— 

Shall be fined not more than $10,000 or imprisoned not 
more than ten years, or both. 

This section shall not apply to any falsely made, 
forged, altered, counterfeited or spurious representation 
of an obligation or other security of the United States, 
or of an obligation, bond, certificate, security, treasury 
note, bills, promise to pay or bank note issued by any 
foreign government or by a bank or corporation of any 
foreign country. 

Rule 23(a), Federal Rules of Criminal Procedure provides: 


(a) Trial by Jury. Cases required to be tried by jury 
shall be so tried unless the defendant waives 4 jury trial 
in writing with the approval of the court and the consent 
of the government. 


SUMMARY OF ARGUMENT 


A motion for continuance is directed to the discretion of the 
Court. In this case the facts of record did not support appel- 
lant’s request and the Court properly denied it. 


ARGUMENT 


The trial court properly denied the request for continuance 


Appellant contends the court abused its discretion in deny- 
ing his belated request for further continuance. The argument 
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necessarily overlooks the plain facts of record. More than six 
months elapsed between arraignment and the day of trial (J.A. 
3,4). Appellant’s failure to cooperate with counsel of his own 
choosing (J.A. 4) is strong indication that he was disinclined to 
use the time wisely. On previous trial dates, there is no record 
of subpoenas being issued for witnesses on behalf of the de- 
fense. However, on December 6, 1962 (date of proceedings 
below), after issuance of the bench warrant, appellant per- 
sonally sought a further delay in order to produce certain wit- 
nesses. Counsel who had been retained over two months before 
trial showed no awareness of such facts and made no representa- 
tions on the point (J.A. 5,6). Certainly there was no showing 
as required by this Court in Neufield v. United States, 73 U.S. 
App. D.C. 174, 118, F. 2d 375 (1941), as to identity of witnesses 
to be called, the nature of their testimony, the likelihood that 
they can be produced, and a representation that due diligence 
had already been exercised. Indeed there was simply a naked 
request for more time. 

It has long been settled that, “The granting or refusal of a 
continuance is a matter of discretion of the judge who hears the 
application, and is not subject to review absent a clear 
abuse * * *” Gilmore v. United States, 106 U.S. App. D.C. 
344, 348, 273 F. 2d 79, 83 (1959); Payton v. United Slates, 96 
US. App. D.C. 1, 222 F. 2d 794 (1955); Neufield v. United 
States, supra; Tomlinson v. United States, 68 U.S. App. D.C. 
106, 93 F. 2d 652 (1937). In the case at bar the conclusion is 
compelling: The trial court properly denied the request for 
continuance. See also Byrd v. United States, No. 16,608 
(1962), unreported order summarily affirming judgment of 
District Court dated May 11, 1962. 

It is weakly urged that the waiver of trial by jury was invol- 
untarily given. This speculative claim likewise gains no sup- 
port from the record. On the contrary, appellant discussed this 
matter with his attorney, was further advised of his rights by 
the Court, and thereafter executed in open court a waiver of the 
jury in accordance with Rule 23, Federal Rules of Criminal 
Procedure (J.A. 4-6). In our view this argument is without 
merit. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 
Davin C. AcHESON, 
United States Attorney. 
Frank Q. NEBEKER, 


Wim C. Pryor, 
Assistant United States Attorneys. 
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